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Q: Could you please state your name, business and business address?

A: My name is Stephan G. Allen.  I am a Project Management Consultant engaged by Clear Wave Communications, L.C., East Wind Enterprises, LLC, and Prohill, Inc. doing business as Meridian Communications of Utah.  The above-named companies are Option 2 Contractors and have engaged me to run their telephone projects.  My business address is 144 W. Parrish Lane, #114, Centerville, Utah  84014.

Q: Could you please describe your industry experience?

A: I have worked as an Outside Plant Engineer and Project Manager in the telecommunications industry since August 1964.  All of my experience has been in the consulting and contracting part of the industry except for two years when I was the District Engineer for CP National based in Elko, Nevada.  I was in charge of telephone, power, gas, and water engineering for portions of three states while with CP National.  I was associated with the Division Staff of Michigan Bell as a contractor for two years and was the Outside Plant liaison for 15 Digital Central Office Cut-over projects in Rhode Island and southeastern Massachusetts while contracted to New England Telephone for three years.  My ‘Bell Telephone’ experience started in 1972 and covers 12 states and all of the Regional Bell Operating Companies.  My experience performing Outside Plant Engineering functions for Qwest dates back to 1997 in a variety of locations from Salt Lake City and Provo to Phoenix and Tucson.  I started working on Option 2 projects in June of 2001.

Q: What is the purpose of your rebuttal testimony?

A: The purpose of my testimony is to describe the effectiveness of the current Option 2 provision of the Land Development Agreement (“LDA”) tariff, when the rules and procedures are followed by all parties.  The Option 2 process, as implemented by these three companies, is working well.  My primary goal is to identify the positives that are achieved by Option 2.  The established procedures, when followed by both the Option 2 Contractor and Qwest, provide benefits for the developer and Qwest.  The developer has the control over project scheduling, as envisioned in the original tariff provision.  Qwest receives a turn key product that is designed and built to their standards and is error free from the start.  For the reasons contained in this testimony, the tariff should be modified to clearly state the rules, conditions, and consequences for a violation by either Qwest or the Option 2 Contractor in order to eliminate the varied interpretations of Option 2 and the subsequent battles before the Public Service Commission.  I will also address issues, problems, and suggested solutions throughout my testimony where appropriate.

Q: Could you please describe how you entered the Option 2 process?

A: The Option 2 process became known to me while I was contracted to Qwest as an Outside Plant Engineer performing work for the Provo and Salt Lake offices in 2001.  I went to the Division of Public Utilities and met with Peggy Egbert and Judith Hooper to find out the rules for what was referred to as a Reverse LDA.  They explained what the tariff said about the process and gave me some guidance concerning single family housing versus multi-family housing.  I determined from the information they gave me that this could be a viable business.  I learned through the early months that there had been a conference between Qwest and Option 2 Contractors that had taken place before I started in the business and that there was supposed to be an information packet that nobody at Qwest seemed to have.  I relied upon my experience with the many contacts I had within Qwest to move us through the process.  The process was relatively smooth considering none of the engineers I talked to had a packet available for me.

Q: Can you identify the problems that you have experienced with the Option 2 process and how those problems were solved if at all?

A: There have been a number of problems that have come up in the three and a half years we have been doing Option 2 work.  Most of the problems have been relatively minor in nature and have been handled by escalating the problem to Don Green and sometimes to Jim Thomas.  Some problems have to do with the splicing of terminals.  For example, the splicing information as submitted and approved by Qwest for one project, was changed at some point during the issuance of the project and we were not aware of the change since we were not given a copy of the project as issued.  In most of these cases, we went out and changed the pair count of the terminal rather than have the Qwest employees go through the correction process in the Outside Plant Facilities Management (“OSP-FM”) program, which we have been told is very tedious.  These pair count problems are not generally escalated but are handled between the Option 2 Contractor and the splicing foreman.  Some problems occur in the administration of the paperwork.  The most common problem in administration is that the LDA and Bill of Sale documents seem to get lost or misplaced in Denver in the Developer Contact Group.  We have given Qwest the name, date, and time that the FedEx package was received in their building only to be told that no one with that name works in that building.  The problem is that the same person has signed for packages many times.  Twice, the documents were sent to an old address instead of the address on file.  We do not know who had the wrong address (Denver or the individual who sent the paperwork in).  When administrative paperwork is the problem, the solution is always to send new paperwork.  This delays the completion of the project by many days or even weeks.  The paperwork was faxed to us, as the agent for the developer, during the first year we did these projects.  We would then send paperwork to Qwest via FedEx and the paperwork was never lost.  The problem of lost paperwork to Qwest has been a fairly recent event.  I had one project for which the paperwork was lost and when we reproduced the paperwork by using a copy of the LDA document, it was discovered that the LDA was for a different price then the one agreed upon in writing.  If the document had been sent to me as the agent, as it was in the past, the error would have been caught and corrected early on.  When the Single Point of Contact for that area was called to let him know there was a problem, he checked his paperwork and then called me back and said he was sorry but that all donations would be accepted.  Even though our relationship is such that he and I can joke about it, the problem is that I do not have first access to review the documents for accuracy.  The only problems that have not been fully resolved are cost issues which are being addressed in another docket.  If specific details of problems and their resolution are required by the Division or Commission, we will be able to submit them upon request. 

Q: Do you have any suggestions on how to adjust the tariff to essentially eliminate these problems and their potential litigation?

A: Yes.  It has been said in various filings that Option 2 does not work and should be eliminated.  It has been my experience that when everyone adheres to the rules, the process works very smoothly.  The project designs are approved in a timely manner.  The material is acquired and placed in a timely manner.  The trench inspections take place within one to two days (with few exceptions).  The splicing moves along nicely and the conformance testing is normally done in a timely manner.  I do make allowances for what everyone calls held order week.  That is the last week of the month when Qwest is focusing on clearing out held orders so I do not ask to have projects tested during that week.  I have met no resistance from the Splicing Foremen or Construction Foremen concerning the timing of inspections or conformance testing except when they were instructed to not test our projects by Don Green or Craig Wells.  I feel that the process can be improved by implementing the following suggestions.  (1) Change the paperwork process to include the transfer of documents in PDF format via email when possible.  This would create a trail for the transaction and would insure that it did not go to a wrong mailing address.  Electronic signatures might be considered to allow the return of the documents via email also.  (2) Make the procedures list a part of the tariff as an exhibit.  This would eliminate disagreement over which set of rules are valid, allow anyone investigating Option 2 as a business to review the rules in order to make a business decision, and the rules could be revised to make Option 2 more efficient.  (3) Simplify and clarify the language in the tariff to help eliminate the constant litigation activities we have seen over the years.  (4) Establish a unit rate schedule for the pricing of the projects thereby eliminating the disputes over what cost should be used and what might happen if there is a disagreement over cost.  The material list on the job prints would become the cost trigger and everyone would know from the completion of the design what the cost would be.  (5) Establish an arbitration or mediation function to deal with disagreements that cannot be resolved through the normal escalation process.  This would virtually eliminate the litigation process except in very serious cases.  With these five suggestions implemented, the tariff document would not be cumbersome or subject to a variety of interpretations which would smooth out the Option 2 process and make it more cost effective for all parties.

Q: Have you reviewed the direct testimony that Qwest Corporation submitted in connection with Docket No. 03-049-62?

A: Yes.

Q: In response to the question regarding what recourse Qwest has when Option 2 Contractors do not follow the process, Dennis Pappas stated, “A lot less than the recourse that Qwest has with its own contractors, and a lot less than the Option 2 contractors would have against Qwest if Qwest didn’t follow the Option 2 process and tariff.”  Do you agree?

A: Under the rules of the tariff, Qwest can simply refuse to accept projects that do not meet the tariff or the procedures list.  The Option 2 Contractor must bring a formal action before the Public Service Commission as its only recourse.  This is very expensive and time consuming, as clearly demonstrated in Docket 04-049-06.

Q: Qwest, in describing a project built in the August/September 2004 time frame that apparently was substandard, stated “…Qwest could have refused to accept the facilities and insist that the Option 2 contractor correct the problems.  However, Qwest already had customers waiting for service; and any refusal to accept the facilities would have exacerbated the delay.  Thus, Qwest accepted a job that it could not fully inspect, that it had not approved prior to placement, and that did not provide the necessary cable size for Qwest’s planning.”  Do you have a response to this?

A: Qwest made a business decision in this case, which is their option, to accept substandard plant.  Qwest also made a business decision to refuse to even perform conformance tests on a project of ours (West Jordan Meadows Phase 3 noted in Docket 04-049-06) because we would not accept their arbitrary cost estimate without a Joint Stipulation in place.  After Qwest signed the Joint Stipulation, the project was tested and the held orders generated by their refusal to test were cleared.  We had three other projects that generated held orders due to errors in Qwest’s plant or Qwest’s delays in the administrative aspects of the projects.  In all cases, Qwest gave out our telephone number to their customers and told them that we and/or the developer were to blame for the delays.
Q: Dennis Pappas, in discussing Option 1, stated, “It is more efficient for the Qwest engineer working on an Option 1 LDA to engineer the job in Qwest’s OSP-FM database from the outset, rather than receive a paper copy of the job and have to manually input that document into OSP-FM.”  Do you have an opinion about this?

A: The process as stated is somewhat misleading.  Under Option 1, the engineer must do the detailed engineering and draft the job as one process, which is tedious.  When it is Option 2, Qwest has the option of using clerks to do the drafting while the engineering is already done by the Option 2 Contractor.  It appears that Qwest has less control over their own contractors because they do not check their work.  Human nature insures that the minimum, when unsupervised, becomes the standard.  Qwest has all the control they need over Option 2 Contractors if they only enforce the very rules they created.  Qwest must be allowed to approve any design, Option 2 contractors must use approved materials and methods, and Qwest must be allowed to inspect and test the plant before they are expected to assume ownership.  If Qwest followed their own rules and the Option 2 contractors were also held accountable, the process would work smoothly and efficiently.

Q: Do you have a response to Dennis Pappas’s discussion on page 10 of his testimony regarding additional costs in the LDA process?

A: Qwest ignores two very important facts with this entire section.  (1) Developers do not and have never, up to this time, made their decision between Option 1 and Option 2 based on cost.  (2) Even if the process were competitive, both Qwest and the Option 2 Contractors would have to engineer the project before costs could be established to present to the developer.  Qwest will not reveal any information to an Option 2 Contractor until the developer has submitted an Agency Letter which names the Option 2 Contractor as the developer’s agent.
Q: What are some of the significant problems that you continue to experience with the Option 2 process?

A: The following outlines various problems:

1. As to the continued disputes between Qwest and Option 2 Contractors about pricing:  If unit prices, as suggested earlier in my testimony, were used there would be no ‘upsizing’ issues as the projects would simply be priced on what was placed. 

2. As to ongoing disputes about verifiable cost estimates:  I have requested additional details from Qwest, not proprietary vendor contract pricing, but details on what is included in the cost estimate.  I have been told by Qwest employees that there is great inconsistency in the items which are and are not entered into the pricing program.  For instance, road crossings are often left out of the program.  Qwest utilizes a construction process called “encap” as their preferred process.  This process eliminates the need for Ped Caps, often the most expensive component on the project, which is cost efficient.  Qwest also uses 4” service pedestals in their plant to lower the cost of serving customers, which also is cost efficient.  However, Qwest does not allow Option 2 Contractors to use these techniques and we do not know whether or not these items and processes are utilized in Qwest’s cost estimate, because Qwest will not share that information with me.

3. As to whether Option 2 jobs routinely result in higher costs:  I have included a listing of projects in Docket 04-049-06 that show decisively how I approach the pricing of my projects.  I price each one based on the project, not on the cap.  Of nine (9) projects where a Joint Stipulation was implemented, five (5) were estimated below the assumed cap of $436.13.  Qwest’s average cost estimate for these jobs was $354.78 which calculates the current cap to be $443.47 instead of $436.13.  Again, it cannot be determined whether Qwest includes Ped Caps in their costs, which could add from $35 to $60 per lot.

4. As to the failure of Option 2 Contractors to adhere to Qwest’s specifications:  It also shows a disregard for the rules by Qwest since they choose not to enforce their own rules.  It must be pointed out that I do not construct a project until I have received approval on my design from Qwest and I will not allow the developer to close a trench without it first being inspected by Qwest.  I take offense that Qwest lumps all Option 2 contractors together as rule breakers and having a total disregard for the process.  I do not know if other Option 2 contractors do or not, but I do not.  When the rules are followed by all parties involved in a project, it flows smoothly.

5. As to ongoing litigation and regulatory proceedings:  The Commission in the Report and Order in Docket No. 02-049-66 stated, “Respondent (US West/Qwest) itself has created the need for this tariff provision, and it now must act in good faith to see that it is implemented fairly and effectively.”  The Commission in its Order on Reconsideration in Docket No. 99-049-T28 stated that “Our review and reconsideration of the record leads us to conclude that the difficulties identified with the LDA result not from the LDA itself, but the lack of compliance with the LDA.”  We agree with the Commission that rather than replacing the LDA with a new process, we should retain the LDA process because it provides appropriate alternatives for the timely deployment of facilities in new housing developments.  

6. Lack of privity and/or control.  Qwest actually has near complete control over the placing of facilities and the construction schedule by virtue of the tariff requirements that the design be approved, only approved materials and methods be used, and that they retain the right to inspect and test the plant before they assume ownership.  They control the schedule by their response time on all issues.

Q: Dennis Pappas, in his testimony, states that “Damage to a cable’s sheath initially will not give those conducting the conformance testing any indication of trouble . . . resulting in service affecting trouble for those end users served by that cable.”  Do you agree?

A: The sheath fault test conducted by Qwest not only detects damage to the sheath, it also detects pin holes in the insulation formed during the production process at the cable factory.  These pin holes often cause Qwest to require that the Option 2 contractor go out to try to find these pin holes even though the fault readings are outside the range considered by Qwest to be a fault.
Q: Dennis Pappas, in discussing problems that go undetected during the conformance testing, stated, “Once Qwest has accepted the job, the Option 2 contractor is off to their next opportunity and Qwest is left holding the bag if problems went undetected during the conformance testing and become evident at a later date.”  Do you agree with this statement?

A: No.  The test conducted by Qwest often lead an Option 2 contractor on a wild goose chase.  In response to Qwest holding the bag, I was required to go back on a project after it was tested and paid for because the engineer changed her mind about a terminal count after she had approved the project and the job closed out.  A buried splice had to be reentered and a terminal respliced at great expense after Qwest assumed ownership.

Q: What has been your experience with efforts to minimize the cost of trenching to the developer? 

A: The developer I have worked with the longest (Peterson Development) originally went with me because they were tired of the additional cost they incurred on most jobs when Qwest’s contractor would show up on a job and require more trenching due to the design from the engineer.  This caused them (the developer) to bring in the trenching crews from another project at great cost and inconvenience time and again.  The other problem they had was Qwest would not follow the power trench.  Qwest, on the other hand, requires that the Option 2 contractors follow the power trench in almost all cases.  The timing of the projects should be, and is per the procedures list, tied to the approval of the design.  The Option 2 contractors can acquire materials much faster than Qwest and it is that factor that makes the timing for a project attractive to developers.  They have millions of dollars tied up on their projects and they also have an increased liability exposure from open trench.  Timing is of the utmost importance to them. 

Q: Do you think that Option 2 should continue? 

A: When Qwest and the Option 2 contractor both follow the rules, the projects are built in an error free manner and on a timely basis.  There is no need to be concerned about held orders in this situation because the project is completed well in advance of any houses being completed.  The illustrative tariff submitted by Qwest in the past that retains Option 2 has the same cloudy language as the current tariff and would not improve the situation.  The tariff language needs to be clarified, some sort of pricing table be implemented, and consequences established for misconduct by either Qwest or the Option 2 contractor.  

Q: Please summarize your testimony.

A: My rebuttal testimony and the Petitions to Intervene from approximately 60 developers, including the Salt Lake Home Builders Association, clearly show that the need and desire for Option 2 is as strong today as in 1997 when it was implemented.  More developers are choosing Option 2 every month and that choice is not due to competitive cost but due to the ability for them to control the cost of the project through timely placement which allows them to be competitive in their industry.  The technical arguments presented by Dennis Pappas are without merit and have been answered plainly.  The testimony of Laura Scholl is similarly flawed but I felt it most important to answer the technical points.  I believe, as do the interveners, that Option 2 should remain in place as the Commission stated in the Report and Order on Reconsideration from Docket 99-049-T28. 

Q: Does this conclude your testimony?

A: Yes it does.
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